[image: image2.wmf]
CONCEPT DEVELOPMENT, INC.

1881 Langley Avenue

Irvine, California 92614-5623

U. S. A.
(949) 623-8000 • (949) 623-8055 fax • postmaster@cdvinc.com

[image: image1.wmf]

Standard Terms and Conditions

Defined Terms
“Agreement” - The contract agreement, of which this document forms a part, that describes the relationship between the Customer and CDI, the responsibilities of each party, work to be performed and Project Fee to be paid.

“Document Package” - The collection of documents, tools, instructions, and codes which are developed under this Agreement and specified in the Statement of Work which describe the items being developed.

“Pilot Production” - A special manufacturing run of the items described by the final version of the Document Package.  The purpose of this manufacturing run is to incorporate changes and corrections to the Document Package which have been discovered as a result of Prototype checkout, and to prepare for volume manufacturing considerations.

Pilot Production units are intended for resale, and are normally identical to the items described by the final Document Package.

“Project Fee” - The compensation paid to CDI by the Customer in return for its services under this Agreement.

“Prototype” - The first manufacturing run of items described by a preliminary version of the Document Package.  The purpose of this manufacturing run is to allow for engineering checkout and Customer verification of the design.

Prototype units are not intended for resale, and may contain numerous unsightly etch cuts and wire jumpers.

“Statement of Work” - The parts of this Agreement that describe the responsibilities of the parties, including the deliverable items that form the Document Package, the Technical Specification, the Prototypes, and the Pilot Production.  A brief technical description of the items to be designed is also included.

The Statement of Work may call for the development of a formal Technical Specification of the items to be designed, as an early phase of the project.  Such a Technical Specification supersedes the brief technical description contained in the Statement of Work upon Customer acceptance.
Warranties
Document Package Warranty-
For a period of one (1) year from the date of acceptance by the Customer, CDI warrants the Document Package to be free of technical defects as defined herein:

i. Defects in the Document Package which result in failure of items manufactured accordingly to conform with the requirements set forth in the Statement of Work, as amended by any subsequent Technical Specification developed under this Agreement which has been mutually accepted by the parties, or

ii. Defects in the Document Package which are the result of incorrect engineering practice on the part of CDI, or

iii. Defects in the Document Package that are detrimental to the Customer’s ability to independently manufacture the items described, using reasonable and state-of-the-art commercial techniques.

Remedies under this warranty are limited to correction by CDI of such defects in the final version of the Document Package, with work to be performed at CDI’s facilities.  Costs associated with return of the Document Package to CDI are the responsibility of the Customer.

Prototype Warranty-

For a period of six (6) months from the date of first delivery to the Customer, CDI warrants the Prototypes developed under this Agreement to be functional and to conform to the requirements set forth in the Statement of Work and Technical Specification.  CDI will maintain the Prototypes in suitable condition to allow acceptance testing, regardless of the cause of malfunction.   However, loss or physical destruction of the items by the Customer is excluded.

This warranty is intended to speed design verification and product integration by the Customer, and does not extend to matters related to the suitability of the Prototypes for resale.

The Customer specifically acknowledges that the Prototypes may contain etch cuts, wire jumpers, and other unsightly repairs, made at CDI’s sole discretion.

All remedial work under this warranty will be performed by CDI at its own facilities.  CDI may either repair or replace a malfunctioning item, at its sole discretion.  Cost of returning items to CDI is the responsibility of the Customer.

CDI makes no warranty or representation, either expressed or implied, with respect to the Prototypes, their quality, performance, salability, fitness or suitability for purposes not described above.

In no event will CDI be liable to the Customer or its customers for direct, indirect, special, incidental or consequential damages resulting from any defect in the Prototypes, even if advised in advance of the possibility of such damages.

Pilot Production Warranty-
For a period of one (1) year from the date of first delivery to the Customer, CDI warrants Pilot Production items produced under this Agreement to be free of defects in material and workmanship, representative of the design expressed in the Document Package, and suitable for resale by the Customer to others.

All remedial work under this warranty will be performed by CDI at its facilities.  CDI may either repair or replace a malfunctioning item, at its sole discretion.  Cost of returning items to CDI is the responsibility of the Customer.

CDI makes no other warranty or representation, either expressed or implied, with respect to the Pilot Production, its quality, performance, salability, fitness or suitability for a particular purpose.

In no event will CDI be liable to the Customer or its customers for direct, indirect, special, incidental or consequential damages resulting from any use of the Pilot Production, even if advised in advance of the possibility of such damages.

ACCEPTANCE

Any Technical Specification developed under this Agreement will, upon mutual agreement between the parties, supersede any overlapping technical descriptions contained in the Statement of Work.  In the absence of formal Customer acceptance of the Technical Specification, it is deemed accepted by the Customer after four (4) weeks following submission for acceptance, or upon delivery of the Prototypes, whichever is earlier.

Any Prototype produced under this Agreement will be deemed accepted by the Customer upon completion of the acceptance testing.  In the absence of formal Customer acceptance, Prototypes are deemed accepted by the Customer after four (4) weeks following submission for acceptance, or when the Pilot Production is scheduled, whichever is earlier.

The Document Package produced under this Agreement will be deemed accepted by the Customer within four (4) weeks of delivery to the Customer, or upon Pilot Production delivery to the Customer, whichever is earlier.

Invoices, Payments and Taxes

CDI will submit invoices to the Customer upon accomplishing the milestone tasks set forth in the Statement of Work.

CDI’s payment terms are Net 30 days from the date of CDI’s invoice, except for deposits and award payments, which are due and payable upon receipt of invoice.

Applicable sales taxes, if any, shall be paid by the Customer.

Place of Performance
All work arising from this Agreement shall be performed at CDI’s facilities.  Travel to customer facilities by CDI engineers is limited to those activities specifically scheduled in this Agreement.  Other travel expenses, including air, auto, meals and lodging, in excess of this limitation or to any other location will be reimbursed to CDI by the Customer at cost in accordance with policies established for the Customer’s own employees.

Should a technical problem develop which cannot be resolved at CDI’s facilities, and the Customer has made reasonable efforts to identify and resolve the problem, then, upon Customer request and with reasonable notice, CDI personnel will travel to another site designated by the Customer to make necessary corrections, if possible, or determine what subsequent action is required.  The following terms and limitations apply to this type of activity:

i.
Actual travel costs and reasonable living expenses incurred during such activities shall be reimbursed to CDI by the Customer.

ii.
If correction is required and determined to be covered by warranty, then, CDI will, within ninety (90) days, and at no cost to customer, make necessary corrections to the Document Package or defective item.

iii.
If correction is not required or determined not to be covered by this warranty, then the Customer will pay CDI for manpower expended at CDI’s then prevailing consulting rates, on a portal-to-portal basis, as well as any costs associated with making corrections to the Document Package or defective item, as required.

Design and Manufacturing Rights
Upon acceptance of the Document Package, and payment of all compensation due CDI under this Agreement, the Customer shall acquire royalty free, perpetual and exclusive rights to use the Document Package to manufacture the items it describes, or have them manufactured by others.

CDI reserves the right to use design techniques, experience, know-how, and other knowledge acquired while engaged in activities arising from this Agreement for its own benefit and without limitation.

The previous paragraph notwithstanding, for a period of two (2) years from the date of acceptance of the Documentation Package by the Customer, CDI agrees not to provide others with services or products that are based on any portion of the Document Package.

All rights, title and interest in and to any inventions, improvements or discoveries, whether or not subject to patent(s), made or conceived with respect to items arising from this Agreement by any employee, agent or representative of CDI, and any patent applications or issues, and all copyrights applied for or issued in the United States or any foreign country shall be the exclusive property of CDI.

Upon acceptance of the Document Package and payment of all compensation due CDI under this Agreement, the Customer shall have unlimited, non-transferable and non-assignable rights to use any patents, inventions or copyrights (including, but not limited to printed circuit board designs) which are a part of the Document Package.

Nothing in this Agreement shall be construed to create an obligation on the part of the Customer to retain CDI to manufacture items based on the Document Package in excess of those items specifically required by this Agreement.

Nothing in this Agreement shall be construed to create an obligation on the part of CDI to manufacture items based on the Document Package in excess of those items specifically required by this Agreement.

Patent Infringement and Indemnification
The Customer acknowledges that CDI makes no representation that the Document Package, its contents, its format, its medium, or the items it describes do not infringe on the United States or foreign patents of others.  The Customer further acknowledges that CDI will make no effort to conduct any investigation in this regard as a part of this Agreement, or otherwise, and that no part of the Project Fee is designated or intended to support such an investigation.

CDI agrees that it will not knowingly deliver a Document Package to the Customer, the use of which would infringe the patents of third parties.

Customer shall indemnify, defend and hold CDI harmless from any and all loss, expenses or costs, including attorney’s fees, resulting from any suit or proceeding brought against Customer or CDI for infringement of patents by the Document Package or items manufactured on the basis of the Document Package.

Confidential Information
In the event that Customer must disclose confidential information to CDI, Customer shall clearly identify such information as confidential prior to first disclosure.  If such confidential information is delivered in writing, then each page shall be stamped with the legend “CONFIDENTIAL”, along with the name of Customer or other party claiming ownership of such information.

CDI agrees to protect confidential information of Customer so supplied to CDI with reasonable and prudent efforts, and with the same level of care given to its own confidential information.

In no event shall CDI be liable to the Customer for disclosure of confidential information so supplied, if such information is or later becomes part of the public domain, or was known to CDI at the time of disclosure, or is made available by the Customer to other parties without restriction.

All obligations of either party to keep such information confidential shall terminate three (3) years after the termination of the Agreement.

Employees, Insurance and Liability
For a period of one (1) year following acceptance of the Document Package, the Customer agrees not to directly or indirectly employ any CDI personnel who engaged in work under this Agreement.

The Customer further agrees that, if such a CDI employee is hired by the Customer during that period for any purpose, the Customer will pay as liquidated damages to CDI a sum equal to 75% of the employee’s annualized salary last in effect, regardless of the term or status of that employee’s relationship with CDI when such employment by the Customer begins.

The Customer and CDI mutually agree to maintain Workman’s Compensation Insurance covering their respective employees and workplaces as required by law.  Either party may request written evidence of such insurance coverage at any time during the term of the Agreement, and withhold services or take whatever other actions may be deemed necessary to meet the requirements of applicable laws without prejudice to this Agreement.

The Customer and CDI mutually agree to indemnify and hold harmless the other from and against any and all claims, suits, damages, losses and expenses resulting from injury to or death of any of its employees, agents or representatives while traveling to or from any facility of the other, or otherwise engaged in activities which may arise under this Agreement.

Termination
If either party to this Agreement shall, at any time, commit any breach of any covenant, warranty or agreement and shall fail to remedy such breach within ninety (90) days after written notice thereof by the other party, such other party may, at its option, and in addition to any other remedies that it may be entitled to, terminate this Agreement by notice in writing to the other party.

In the event that CDI is in default of this Agreement through any breach thereof, CDI shall forthwith deliver to the Customer all such written plans and specifications and other written information compiled by CDI in performance of its services under this Agreement.  CDI shall not, in any event, be liable to the Customer for consequential damages including any damages caused or claimed by errors in the Document Package.

In the event of termination of this Agreement by CDI because of default by the Customer, the Customer agrees:

i.
That the Document Package, including all technology, written plans and notations developed under this Agreement shall become or remain the sole property of CDI, and

ii.
To return all copies of the Document Package to CDI, and

iii.
To cease all further manufacture, production, assembly, service, sale, or lease of the items described in the Document Package, or other commercial use of the Document Package itself, and

iv.
That CDI shall be released from any obligation or limitation as to use of technology or techniques, irrespective of any other provisions of this Agreement to the contrary, and

v.
That nothing herein shall be construed to release the Customer from any obligation to CDI matured prior to the effective date of such termination.

Force Majeure
Neither party shall be liable to the other for delays in performance under this Agreement caused by acts of God, fire, flood, war, earthquakes, extreme weather, labor disputes, et cetera.

Relationship of the Parties

Nothing contained in this Agreement is intended or to be construed so as to constitute the Customer and CDI as partners or joint venturers.  The relationship of CDI to the Customer shall be that of independent contractor.  Neither party shall have any express or implied right or authority to assume or create any obligations on behalf of or in the name of the other party, or to bind the other party to a contract or undertaking with a third party.

Governing Law

The rights, duties and obligations of the parties and validity, interpretation, performance and legal effect of this Agreement shall be governed and determined by the laws of the State of California.

Binding Effect
This Agreement shall be binding upon and inure to the benefit of the Customer and CDI and their respective successors, assigns and legal representatives.

Entire Agreement

This Agreement constitutes the entire agreement between the Customer and CDI and supersedes all prior agreements and understandings between the parties regarding this subject matter.

This Agreement modifies and takes precedence over any conflicting terms and conditions contained in the Customer’s purchase order or other document.

Any modification or amendment to this Agreement must be in writing, executed by each of the parties.

Notices
All notices which are required to be given by either party to the other shall be deemed to have been duly given when made in writing and deposited in the United States mail, return receipt requested and addressed to the other party at its address as set forth in this Agreement.

Headings
The captions of the sections in this Agreement are inserted for convenience only and are not intended to constitute a part of this Agreement.
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